
The Art Law Review: Application of Copyright to Art

Copyright is the primary source of legal protection for all forms of original works of art. While such protections have been
engrained in US copyright law since 1909, the advent of the digital age in the 1990s, expansion of social media, growth in
appropriation art, and recent surge in popularity and market value for street art have created multiple challenges for artists,
the art market and those who seek to exploit works of art.

This chapter serves as an introduction to the law of copyright in the United States as it applies to works of art, reproductions
and other derivative uses.

I  Historical context
When enacted in 1787, the US Constitution empowered Congress '[t]o promote the Progress of Science and useful Arts, by
securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries . . . '. Thus
was born the earliest US legal protections for copyright (authors) and patents (inventors).

Jumping ahead 233 years, the impact of copyright on art is ubiquitous. Copyright is the most signi�cant means of protecting
original works of art and incentivising others to create new art. But �nding this balance has consistently been challenging,
especially in the modern online, digital world. The intersection of art and copyright is now one of the most debated and
controversial areas of intellectual property.

The US Copyright Act (Act), which is the exclusive means of protecting and enforcing copyright under federal law, pre-empts
all other laws and claims that implicate any of the exclusive rights granted to copyright owners under the Act. The �rst
version of the Act, enacted in 1790, granted copyright protection only for 'any map, chart, book or books already printed
within these United States'.  In the late eighteenth century, photography of course did not exist, and there was no
technological means to create and distribute reproductions of art outside of images included in printed books. That changed
119 years later with the next complete revision of the Act in 1909. The 1909 Act de�ned copyright-protectable works as 'all
the writings of an author',  which expressly included works of art, models or designs for works of art, art reproductions,
photographs, and prints and pictorial illustrations.

Today's version of the Act was enacted in 1976 and extends protection to all forms of 'pictorial, graphic, and sculptural
works'.  These broad categories, in turn, include 'two-dimensional and three-dimensional works of �ne, graphic, and applied
art, photographs, prints and art reproductions, maps, globes, charts, diagrams, models, and technical drawings, including
architectural plans'.

II  Scope and limitations of copyright
To be protected by copyright, a work of authorship must be original; that is, it cannot be in the public domain or so lacking in
originality that it does not rise to the level of protected content. In a seminal 1991 opinion, the Supreme Court held that
originality requires only minimal creativity, irrespective of how much physical effort and time might go into a work.

Nevertheless, common geometric shapes, and familiar symbols and designs are not subject to copyright protection. The
Copyright Of�ce provides the following examples.

a. 'Gloria Grimwald paints a picture with a purple background and evenly spaced white circles.' This is not protectable because
'the combination of the purple rectangle and the standard symmetrical arrangement of the white circles does not contain a
suf�cient amount of creative expression to warrant registration'.

b. 'Gemma Grayson creates a wrapping paper design that includes circles, triangles, and stars arranged in an unusual pattern
with each element portrayed in a different color.' This is protectable because 'it combines multiple types of geometric shapes
in a variety of sizes and colors, culminating in a creative design that goes beyond the mere display of a few geometric shapes
in a preordained or obvious arrangement'.

Similarly, '[c]ommon patterns, such as standard chevron, polka dot, checkerboard, or houndstooth designs' are not protectable;
however, '[a] work that includes familiar symbols or designs may be registered if the registration specialist determines that
the author used these elements in a creative manner and that the work as a whole is eligible for copyright protection.'  For
example, a sketch of the standard �eur-de-lys design used by the French monarchy would not be protected in and of itself;
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however, if an artist painted an original silhouette of Marie Antoinette with a backdrop featuring multiple �eur-de-lys designs,
the work would be protected because it incorporates an original, artistic drawing in addition to the standard �eur-de-lys
designs.

Mere colouration or mere variations in colouring alone are not eligible for copyright protection.  If an artist merely adds just a
few colours to a pre-existing design or creates multiple colourised versions of the same basic existing design, the work will
not be protected. However, a work consisting of a digital image of the Mona Lisa to which different hair colour, nail polish,
stylised clothing and darkened skin are applied would be entitled to protection because the changes in colour and other
attributes are suf�cient to constitute a new work of authorship.

i  Merger doctrine/scènes à faire

Two other important related principles limit copyright protectability. One is the idea/expression 'merger' doctrine and the other
is scènes à faire.

Copyright does not protect any idea, procedure, process, system, method of operation, concept, principle or discovery.
Consistent with this premise, the merger doctrine bars copyright-ability when an idea merges with the expression; that is, if
an idea and the expression of the idea are so closely related that the idea and expression are one, such that there is only one
way or an extremely limited number of ways to express and embody the idea in a work. For example, an infringement suit by
a photographer, whose photograph captured a mother mountain lion holding a cub in her mouth perched on a cliff, against an
artist who created a sculpture depicting a similar scene, was dismissed because the image of a mother mountain lion perched
on a rock with a kitten in her mouth was a naturally occurring pose that was created and displayed by nature.

The related principle of scènes à faire (or 'scenes that must be done') applies where the expressive elements of a work are a
product of the genre of the subject matter, which by its nature must include certain common elements. In a well-known case,
a glass-in-glass sculpture depicting jelly�sh swimming vertically was entitled only to a 'thin' copyright, which was protected
only against virtually identical copying (combination of unprotected elements dictated by the glass-in-glass medium and by
the jelly�sh's natural physiology).

ii  Fixation

Another fundamental requirement for protection is that a work be '�xed' in some tangible medium of expression, so that it is
more than of transitory duration (such as a sandcastle on a beach). A leading case denied copyright protection to a wild �ower
garden in Chicago because the court found the garden too transitory as it kept changing throughout the seasons.

Consider prominent but temporary art installations, such as those by Christo, and whether they are too transitory to warrant
protection, an issue that has not been addressed directly by US courts.  Christo, however, documented and preserved all of
his projects with photographs and video, which thereby �xed the art itself in a tangible medium.

iii  Functionality

Copyright precludes protection for 'useful articles' unless their incorporated artistic designs can be perceived separately from
their functional elements and are independently copyrightable.  As an example, sculptured artistic belt buckles by the
designer Barry Kieselstein-Cord were found to be separable and thus protectable apart from the utilitarian belts to which they
were af�xed.  In 2017, the Supreme Court held that two-dimensional designs (consisting of various lines, chevrons and
colourful shapes) placed on cheerleader uniforms could be subject to copyright protection notwithstanding the utilitarian
nature of the uniforms themselves, which are not otherwise subject to protection under the 1976 Act.

iv  Human authorship

Works that are not created by human beings are not protected by copyright.  But with the advent of more sophisticated
arti�cial intelligence, this fundamental principal is being challenged. In 2016, Dutch computer scientists, together with
Microsoft and others, created a 'new' Rembrandt portrait painting, using complex algorithms and extensive data from
numerous real Rembrandt portraits, and a 3D printer for texture and depth. The resulting portrait was startling in its
authenticity.

An Edmond de Belamy AI-created portrait, programmed by the Parisian group Obvious, sold at Christie's in October 2018 for
US$432,500. It was signed with a section of the algorithm's code: 'min G max D x [log (D(x))] + z [log(1 – D (G(z)))]'. To 'learn',
the algorithm was fed 15,000 images of portraits from different time periods.

The ability of sophisticated 'generative' open source AI systems to convert written text into visual art, such as OpenAI's text-
to-image model DALL-E, and UK-based Stability AI's Stable Diffusion, presses the boundaries of human versus machine
content creation. At the same time, developers of AI systems that create new content based on massive amounts of data,
which includes copyright-protected content such as human artists' imagery, risk potential copyright liability for unauthorised
use of such content, absent a fair use defence. Because of this concern, at the time of writing, it has been announced that
artists will be allowed to opt out of having their images included in datasets used in Stable Diffusion's next version.

III  Copyright exclusive rights/�rst sale doctrine and display right exceptions
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The Act provides copyright owners with a bundle of 'exclusive' rights, including reproduction, preparation of derivative works,
adaptation, public distribution, public performance and public display.

These exclusive rights, however, do not prevent the owner of a work of art from reselling it or transferring title under the '�rst
sale doctrine', which provides that anyone who lawfully owns a particular copy of a work 'is entitled, without the authority of
the copyright owner, to sell or otherwise dispose of the possession of that copy'.  The owner of an original work of art,
however, cannot grant to a gallery or auction house to which such work is consigned for sale any rights greater than the bare
legal title that owner has, with no right to exercise any of the exclusive rights reserved to the copyright owner.

This also highlights the important distinction between the copyright in a work of art and legal title in the same work that is
purchased or otherwise acquired. An artist (or any other author) who creates an original work and sells it does not transfer his
or her copyright in the work absent a written agreement to do so.

There is another important statutory exception to the exclusive display right that permits owners of works of art, or anyone
authorised by such owners, to display those works publicly, 'either directly or by the projection of no more than one image at a
time, to viewers present at the place where the [work] is located'.  This provision is responsible for lawfully permitting all
displays of copyright-protected art by galleries, auction houses and museums.

IV  Term of copyright
The term of copyright for an individual artist who created a work on or after 1 January 1978 is the life of that author plus
another 70 years. Works created prior to that date are subject to a different term under the 1909 Act, which was an initial
term of 28 years and a second renewal term of 28 years, but there are certain exceptions that are beyond the scope of this
chapter.

Where an artist is commissioned to create a work to be used in conjunction with other original content in another work, such
as a compilation or collective work, the artist's work will be deemed a 'work made for hire', which automatically places
copyright ownership in the party that commissions the work, provided a written agreement with the author speci�es it is a
'work made for hire'. The copyright term for a work made for hire under the 1976 Act is 95 years from the date of �rst
publication or 120 years from the year of creation, whichever expires �rst.

V  Registration and infringement
Under US copyright law, registration for an original work is optional, but provides signi�cant bene�ts in connection with any
claim for infringement. First, registration is a precondition to �ling a copyright infringement action in the US, unless the work is
a foreign work that was created by a non-US author.  This is required by the Berne Convention, a treaty to which the US and
178 other countries are parties.

Second, a work that is registered is presumed to be valid as to its ownership and copyright-ability. Third, the copyright owner
of a work that is registered prior to commencement of an act of infringement is entitled to seek alternative economic relief in
the form of statutory damages, which generally range from US$750 to US$30,000 per work infringed, but can be as high as
US$150,000 for a wilful infringement and as low as US$250 for an innocent infringement.

Fourth, the copyright owner of a work that is registered before an infringement begins may, if successful in proving
infringement, also seek an award of legal fees in the court's discretion.

Although a foreign work under the Berne Convention need not be registered before an infringement action can be brought, it
must still be timely registered for statutory damages and legal fees to be sought. The absence of registration also places the
initial burden of proof on a foreign copyright owner to establish ownership and validity of the copyright.

While a detailed discussion on copyright infringement is beyond the scope of this chapter, in general, to establish
infringement, a copyright owner must prove that (1) his or her work is original and protectable by copyright (which is
presumed if a registration has been issued), and (2) an alleged infringing work is substantially similar to the protected work,
as to those elements of the protected work that are entitled to protection. Some cases also examine whether an alleged
infringing work has copied the overall 'look and feel' of a protected work.  In the case of art works, substantial similarity is
assessed from the perspective of a hypothetical 'ordinary observer'.

VI  Impact of fair use on the arts
Perhaps the most controversial issue impacting copyright and art today is the statutory defence of fair use, particularly as it
applies to appropriation art.

Over 117 years ago, Supreme Court Justice Oliver Wendell Holmes Jr cautioned: 'It would be a dangerous undertaking for
persons trained only to the law to constitute themselves �nal judges of the worth of pictorial illustrations, outside of the
narrowest and most obvious limits.'  That caution still impacts fair use art decisions today.

Fair use is a defence to copyright infringement that was originally intended to protect certain types of uses of a copyright-
protected work as fair. Among the statutory uses that are generally permitted are news reporting, research, and criticism and
commentary on an original work, including parody, where reproduction of the work is necessary for such purposes. Courts
must consider four non-exclusive statutory factors in assessing a fair use:
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a. the purpose and character of the use, including whether such use is of a commercial nature or is for non-pro�t educational
purposes;

b. the nature of the copyrighted work;
c. the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and
d. the effect of the use upon the potential market for or value of the copyrighted work.

In an important 1992 appellate case, Jeff Koons's sculpture of a couple holding a litter of puppies was held to have
deliberately infringed photographer Art Rogers's copyright in a photo depicting the same scene, and was not a fair use parody
because Koons's sculpture was commercial and not a critique of the original, but merely a distortion of it.

Subsequent to 1994, however, most federal courts have also assessed whether the challenged use is 'transformative' under
the �rst fair use factor. Transformative use was �rst mentioned by the Supreme Court in a seminal 1994 fair use case involving
a music parody.  The Court suggested that the transformative nature of a challenged work – 'whether the new work merely
“supersede[s] the objects” of the original creation . . . or instead adds something new, with a further purpose or different
character, altering the �rst with new expression, meaning, or message' – was a useful construct in assessing the �rst fair use
factor, and that 'the more transformative the new work, the less will be the signi�cance of other factors, like commercialism,
that may weigh against a �nding of fair use'.

The impact of transformative use on appropriation art was highlighted in a subsequent case where Koons was sued for
adapting part of a photograph (depicting a woman's legs, feet and shoes with ornate sandals) for use in a parodic collage that
included three other sets of women's legs and disparate elements. This time Koons won a fair use decision in his favour
because the copying was deemed reasonably limited to conveying the fact of the photograph in a parody and was therefore
found to be transformative.

Application of transformative use has since expanded greatly and become a litmus test for fair use, particularly in addressing
appropriation art. Nowhere is this expansion more prominent than in the Second Circuit's controversial 2013 fair use decision
in Cariou v. Prince.  There, the court found that 25 of 30 works created by the famous appropriation artist Richard Prince
were entitled to a fair use defence as a matter of law because they were transformative, despite there being no commentary
on the original photographs he copied. Commercialism was also relegated to a minor fair use factor because any work that is
sold has a commercial element to it.

Prince altered photographer Cariou's Yes Rasta photographs and incorporated them into a series of paintings and collages.
Five of them displayed only minimal alterations or additions, and the rest were so 'heavily obscured and altered to the point
that Cariou's original [was] barely recognizable'.  With respect to the latter group, the court found they were transformative
and entitled to a fair use defence, but that the other �ve were a closer case where the court could not decide the fair use issue
without further lower court proceedings. The case then settled con�dentially.

Signi�cantly, Cariou held that a work need not comment on the original copyrighted work to be entitled to a fair use defence.
The 25 images found to be transformative, said the court, 'have a different character, give Cariou's photographs a new
expression, and employ new aesthetics with creative and communicative results distinct from Cariou's. Our conclusion should
not be taken to suggest, however, that any cosmetic changes to the photographs would necessarily constitute fair use.'

Most recently, a federal appeals court in New York found that commercial reproductions by The Andy Warhol Foundation of
certain Warhol silkscreen paintings and drawings, which had utilised as an artist's reference a portrait of the musician Prince
by the famous rock music photographer Lynn Goldsmith, did not constitute fair use because they were not transformative and
negatively impacted the market for Goldsmith's works.  The court also took the opportunity to clarify its decision in Cariou,
which had received meaningful criticism respecting the court's application of 'transformative use'. In Warhol, the court
emphasised that 'transformative' use will not be found 'where a secondary work does not obviously comment on or relate
back to the original or use the original for a purpose other than that for which it was created', and in such case, 'the bare
assertion of a “higher or different artistic use” will not suf�ce . . . to render a work transformative. Rather, the secondary work
itself must reasonably be perceived as embodying a distinct artistic purpose, one that conveys a new meaning or message
separate from its source material.'  Thus, 'works that simply alter or recast a single work with a new aesthetic' will not
qualify as 'transformative'.

The Warhol Foundation case is now on appeal to the US Supreme Court, which heard extended oral argument in October
2022.  Some 41 interested parties and organisations submitted amicus briefs, including the Solicitor General of the United
States.  The only issue before the Court is fair use, particularly the scope and application of 'transformative use' under the
�rst fair use statutory factor. Undoubtedly, the Supreme Court's decision will likely have a signi�cant impact on how
transformative use is assessed in future cases, including whether it will remain an expansive concept that permits new works
of art to freely ride on the backs of pre-existing copyright protected materials, or whether the doctrine should be reined in to
limit its application to more traditional fair uses such as criticism and commentary, including parody.

VII  Moral rights
Historically, moral rights, which protect the integrity and attribution of artists and authors, did not exist in the US. Currently,
artists possess two limited forms of moral rights that have been codi�ed under the Visual Artists Rights Act (VARA) and
certain provisions of the Digital Millennium Copyright Act (DMCA), both part of the Act.
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i  VARA

VARA, which was enacted in 1990, grants to authors of visual art the rights of attribution and integrity.  Visual art, for
purposes of VARA, includes only paintings, drawings, prints and sculptures that exist in a single copy or limited edition. VARA
excludes 'works made for hire' and works of 'applied art'. A recent example of applied art denied protection was the design of
a sixteenth-century galleon ship constructed over the body of an old bus that was displayed at the Burning Man festival.
When the sculptural work was destroyed, the artists sued under VARA, but the court held that because the work was applied
art af�xed to a functional bus, it was not entitled to VARA protection.

VARA also prevents the use of an artist's name as the author of a work of visual art in the event of a distortion, mutilation or
other modi�cation of the work that would be prejudicial to his or her honour or reputation. Related to this right, VARA
empowers an artist to (1) prevent any intentional distortion, mutilation or other modi�cation of a work that would be
prejudicial to his or her honour or reputation, and any intentional distortion, mutilation or modi�cation of that work is a
violation of that right, and (2) prevent any destruction of a work of 'recognised stature', and any intentional or grossly
negligent destruction of that work is a violation of that right. VARA permits a property owner to remove a work of art af�xed
to a building without its destruction, distortion, mutilation or other modi�cation, provided 90 days' notice is �rst given to the
artist, who is then given the right to either remove the art or pay for its removal.

Until recently, few courts had grappled with the VARA concept of recognised stature and no case had applied VARA to street
art. This all changed dramatically in 2018 when a court awarded a group of street aerosol artists US$6.75 million after their
high-pro�le 5Pointz-curated murals and exterior building wall art were intentionally whitewashed over and then destroyed by
a developer.  Based on expert witness art market testimony, the court found that most of the aerosol artworks had achieved
recognised stature. The decision was recently upheld on appeal and the Supreme Court declined to hear it.

A recent VARA case was �led in June 2021 as a class action, on behalf of other similarly situated street artists, by a prominent
visual artist against the NYC Police Department and the City of New York for painting over a street mural that he had created
with permission of the property owner, such that it was not illegal graf�ti.  Another VARA case was �led in May 2022 by
two prominent artists against the Mayor and City of New York concerning murals and other artwork they created by
commission as site-speci�c art, which adorns exterior portions of the Manhattan Detention Complex, a holding prison located
in Chinatown that is slated for destruction and replacement by a new modern prison facility. A temporary restraining order
was issued against the City at the outset of the case.

ii  DMCA

The DMCA was added to the Act in 1998 to address various issues tied to digital technology and online use of copyright-
protected works. One part of the DMCA addresses the integrity and removal of 'copyright management information', which is
de�ned to include a copyright-protected work's title, the name of its author and other identifying information about the
copyright owner, including a notice of copyright.  The intentional removal or alteration of such information is a DMCA
violation, with statutory damages ranging from US$2,500 to US$25,000 per violation.

The statute has been applied in recent years to �nd liability where someone copies and uses without permission a photograph
or other image found on the internet, and in doing so strips out all attribution credits identifying the creator of the original
work. Courts have held that removal of a copyright owner's attribution credit in a gutter credit is a DMCA violation. This
provides another remedy for artists and, particularly, photographers, to protect their moral right of attribution.

VIII  Street art
In the past couple of years, street artists have started suing companies that use their art for commercial marketing purposes.
A high-pro�le case was �led in California in 2018 by a graf�ti muralist (Smash 137) against General Motors for using his
mural in an unauthorised photo as part of an advertisement. The mural had been painted on the outdoor level of a parking
garage. The case arises under another unique portion of the Act called the Architectural Works Copyright Protection Act of
1990 (AWCPA), which provides that anyone can reproduce an image of a building that is habitable by humans and viewable
from public places.  The court refused to dismiss the case, �nding there was a 'lack of a relevant connection between the
mural and the parking garage'.  The case then settled.

A similar case was �led in Detroit by four street artists against Mercedes Benz, which posted images of its vehicles on social
media with buildings visible in the background that included murals painted by the artists. After the artists demanded that
Mercedes cease using the images, Mercedes �led suit to declare that its conduct was protected by AWCPA. The artists moved
to dismiss the case but, contrary to the GM case, the court found that Mercedes had a plausible claim and allowed the case to
proceed.

A claim �led in New York by a street artist against H&M for using his street art in an advertisement was quickly resolved
when H&M agreed to cease using the advert and issued an apologetic press release.  Several other similar claims have been
�led by prominent street artists in recent years, but until appellate courts start ruling on these issues, street art will remain a
burgeoning area of copyright law impacting artists.

VIX  Tattoo art
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Tattoo artists got their due recently in two back-to-back federal court cases in Ohio and Illinois. In the Ohio case, the court
held that a tattoo artist could proceed with a copyright infringement case against 2K Games, Inc, the developer of a video
game that depicted his tattoos on pro-basketball players' likenesses. The Ohio court granted the tattoo artist's summary
judgment motion as to ownership and originality and denied the defendant's motion to dismiss, holding that defences of de
minimis use, fair use and implied authorisation presented issues of fact for the jury.

In a September 2022 trial in Illinois, a jury found World Wrestling Entertainment Inc and video game company Take-Two
Interactive Software Inc liable for US$3,750 in copyright damages over the depiction of the plaintiff's tattoos on professional
wrestler Randy Orton in a video game, rejecting a fair use defence but also �nding that none of the defendants' pro�ts were
attributable to depiction of the tattoo art.
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