Dealing with the Surprise
Government Interview
David M. Rosenﬁeld and James A. Moss
This article will help companies and their employees prepare for
and, if necessary, deal with a surprise interview by government
agents as part of an investigation of an allegedly defective prodXFW
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After all, someone needs to be held accountable.

Federal Food, Drug, and Cosmetic Act, 21 U.S.C. §§
331, 333).
When conducting criminal investigations about possible corporate wrongdoing, in both alleged defective
products matters and other cases, government agents
often seek to interview company executives and other
HPSOR\HHV ³E\ DPEXVK´ RXWVLGH WKH RI¿FH SODFH WR
minimize the likelihood that a supervisor or a company
lawyer might intervene to thwart the interview. There is
nothing improper in using this investigative technique.
Nevertheless, employees should know their legal rights
and understand the risks they take when they submit to
such surprise negotiations.

Employees should recognize that they are not required
under the law to participate in any surprise interview.
They should also be aware that any statements that they
do make are not “off the record,” and can and will be
used later by the government against the company and/
or the employee at a trial or other legal proceeding.
Generally, employees should carefully consider their
options before submitting to interviews of this type
without the advice of counsel and without ample time
to prepare.

(Stanley A. Twardy, Jr., et al., The Criminalization of
the CEO, National Legal Center for the Public Interest,
March 2001; see also3UHVV5HOHDVHRIQDWLRQDOSUR¿W
consumer advocacy organization Public Citizen, “Public Citizen Calls for Criminal Investigation of Breast
Implant Manufacturer for Withholding Safety Data
from FDA,” ZZZFLWL]HQRUJ, October 12, 2006; Con- A company and its employees ignore the threat of an
sumer Product Safety Act, 15 U.S.C. §§ 2068, 2070;
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ambush or surprise interview, particularly at a time
for school. Beaver, who was being groomed
when the company may have committed wrongdoing
by his father to lead the company, later said
or is under investigation, at their own peril. In numerhe had hoped authorities would leave without
ous cases, law enforcement or regulatory agencies have
hauling him away in handcuffs as his children
used ambush interviews to collect evidence to prosecute
watched from atop the staircase.
a company and its employees. For example, as noted in
a 1999 article in the )RRGDQG'UXJ/DZ-RXUQDO
0DQ\ RI WKH H[HFXWLYHV LQWHUYLHZHG E\ WKH )%, ODWHU
SOHGJXLOW\WRSULFHÀ[LQJFKDUJHVRUOLNH&KULV%HDYHU
The government followed this pattern [the use ZHUHFRQYLFWHGDIWHUDMXU\WULDODQGÀQHVWRWDOLQJ
of ambush interviews] ... when it began the
PLOOLRQZHUHOHYLHGE\WKH-XVWLFH'HSDUWPHQWDJDLQVW
public stage of an investigation of suspected
WKHFRQFUHWHFRPSDQLHV
fraudulent commodity trading practices in
Chicago. For months, the government
FIVE KEY RULES TO FOLLOW DURING A SURsecretly gathered information through an FBI
PRISE INTERVIEW

DJHQWZKRZRUNHGRQWKHWUDGLQJÀRRU
When that phase of the investigation was
1) Be respectful, but do not be intimidated. Act courcomplete, the government unleashed teams of
teously and as calmly as possible under the circumprosecutors and agents who visited numerous
stances, although you may understandably be nervous
traders at home during the evening in
and concerned. Do not yell, curse, or attack the agents’
coordinated and simultaneous interviews.
integrity or motives.
Few traders sought to consult with a lawyer,
and many provided information that
 &RQVLGHUZKHWKHU\RXZRXOGSUHIHUWRSRVWSRQHWKH
supported subsequent prosecutions.
LQWHUYLHZXQWLO\RXKDYHKDGDQRSSRUWXQLW\WRFRQVXOW
ZLWKDQDWWRUQH\DQGSUHSDUHIRUWKHLQWHUYLHZ,I\RX
(Steven M. Kowal, :KHQ 8QH[SHFWHG *RYHUQPHQW FKRRVHWKLVFRXUVHDGYLVHWKHDJHQWVWKDW\RXZLOOEH
$JHQWV'URS,Q5HVSRQGLQJWR5HTXHVWVIRU,PPHGLDWH KDSS\WRFRQVLGHUVSHDNLQJWRWKHPEXWFDQQRWGRVR
,QWHUYLHZV)RRG'UXJ/- 
QRZZLWKRXWÀUVWVSHDNLQJWRDQDWWRUQH\5HSHDWWKLV
VWDWHPHQWZLWKRXWHPEHOOLVKPHQWLIWKHDJHQWVWU\ WR
Additionally, as reported in a May 6, 2007 article in HQJDJH\RXLQDGLDORJXHDERXWZK\\RXQHHGWKHDGThe Indianapolis Star, in May 2004, the FBI effectively YLFHRIDODZ\HU 2IFRXUVHLI\RXKDYHDOUHDG\UHutilized a series of 20 early morning surprise interviews WDLQHGDSHUVRQDODWWRUQH\RUFRQVXOWHGZLWKFRUSRUDWH
at the homes of various corporate executives in an In- FRXQVHO \RX VKRXOG QRW VXEPLW WR WKH VXUSULVH LQWHUGLDQDSULFH¿[LQJFDVHLQYROYLQJFRQFUHWHFRPSDQLHV view, but rather, should advise the agents to contact that
(Kevin Corcoran, 7KH%LJ)L[, The Indianapolis Star, DWWRUQH\
May 6, 2007) Some of the executives lied to the FBI
during these surprise interviews, and one executive, af-  'RQ·WWDONOLVWHQ/LVWHQFDUHIXOO\WRZKDWWKHDJHQWV
ter learning that the FBI wanted to talk to him, even WHOO \RX DERXW WKH QDWXUH RI WKH LQYHVWLJDWLRQ DQG WKH
VWRSSHG DW KLV RI¿FH DQG KLV KRPH DQG GHVWUR\HG LQ- UHDVRQ IRU WKH LQWHUYLHZ  ,W PD\ EH XVHIXO WR SUHSDUH
criminating documents. The Indianapolis Star article QRWHV VXPPDUL]LQJ ZKDW WKH DJHQWV WROG \RX ZLWKRXW
described some of the ambush interviews in detail, in- FRPPHQW LPPHGLDWHO\DIWHUWKH\OHDYH,I\RXFKRRVH
cluding the following interview:
WRSRVWSRQHWKHLQWHUYLHZXQWLO\RXFDQFRQVXOWZLWKDQ
DWWRUQH\DYRLGDQVZHULQJHYHQ´EDFNJURXQGµTXHVWLRQV
In Noblesville [Indiana], Chris Beaver,
XQWLODIRUPDOLQWHUYLHZFDQEHDUUDQJHGDVRQFH\RX
operations manager at Beaver Materials,
VWDUWWDONLQJLWPD\EHGLIÀFXOWWRVWRS
invited investigators in and offered them
refreshments. He was calm and talkative,
 2EWDLQWKHEXVLQHVVFDUGVRIWKHDJHQWVEHIRUHWKH\
but he repeatedly denied any involvement.
OHDYH
His wife was getting their children ready
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 $IWHUWKHDJHQWVKDYHOHIWLPPHGLDWHO\FRQWDFW\RXU
VXSHUYLVRUDQGRUFRUSRUDWHFRXQVHODQGDGYLVHWKHPRI
WKHFRQWDFWVRWKDWWKHFRPSDQ\·VOHJDOGHSDUWPHQWFDQ
IROORZ XS <RX DQG WKH FRPSDQ\·V FRXQVHO PD\ DOVR
ZDQWWRFRQVLGHUZKHWKHULWLVDGYLVDEOHWKDW\RXUHWDLQ
\RXURZQDWWRUQH\LI\RXKDYHQRWDOUHDG\GRQHVR
7KHVXUSULVHLQWHUYLHZZLOOPRVWOLNHO\RFFXUDWDWLPH
ZKHQLWLVGLIÀFXOWLIQRWLPSRVVLEOHIRUWKHHPSOR\HH WR REWDLQ WKH DGYLFH RI FRUSRUDWH FRXQVHO WKH HPSOR\HH·V VXSHUYLVRU RU WKH HPSOR\HH·V SHUVRQDO DWWRUQH\7KHDWWHPSWHGLQWHUYLHZZLOOSUREDEO\WDNHSODFH
DWWKHHPSOR\HH·VKRPHHDUO\LQWKHPRUQLQJRUODWHDW
QLJKW RU SHUKDSV RXWVLGH RI D VWRUH RU UHVWDXUDQW GXULQJWKHHYHQLQJRURQDZHHNHQG$VWKHJRYHUQPHQW
DJHQWVFHUWDLQO\UHFRJQL]HLIWKHVXUSULVHLQWHUYLHZLV
DWKRPHDQGIDPLO\PHPEHUVDUHSUHVHQWWKHHPSOR\HH
PD\IHHODGGHGSUHVVXUHWRJRDKHDGZLWKWKHLQWHUYLHZ
WR DWWHPSW WR JHWLWRYHUZLWKTXLFNO\7KHHPSOR\HH
VKRXOGUHFRJQL]HKRZHYHUWKDWKHRUVKHKDVQRREOLJDWLRQHYHQWRLQYLWHWKHDJHQWVLQVLGHOHWDORQHVXEPLW
WRWKHLQWHUYLHZ

$OWKRXJK SUREDEO\ QRW D WDUJHW WKH HPSOR\HH FDQ
TXLFNO\EHFRPHRQHLIKHRUVKHDQVZHUVTXHVWLRQVRU
VLJQV D VWDWHPHQW ZLWKRXW D VXIÀFLHQW RSSRUWXQLW\ IRU
WKRXJKWIXO UHÁHFWLRQ DQG SUHSDUDWLRQ  )RU H[DPSOH
HPSOR\HHV FDQ EULQJ VXVSLFLRQ XSRQ WKHPVHOYHV E\
DQVZHULQJ TXHVWLRQV LQFRUUHFWO\ RXW RI KDVWH RU SRRU
PHPRU\2IFRXUVHDQHPSOR\HHPD\EHFRPPLWWLQJD
VHULRXVFULPHLIKHRUVKHDQVZHUVWKHDJHQWV·TXHVWLRQV
LQDOHVVWKDQWUXWKIXOZD\E\KROGLQJEDFNHPEDUUDVVLQJRULQFULPLQDWLQJLQIRUPDWLRQRUGHQ\LQJKLVRUKHU
RZQDFWVRIPLVFRQGXFW/\LQJWRWKHJRYHUQPHQWLVD
IHGHUDOFULPH³UHJDUGOHVVRIZKHWKHULWLVWRDQDJHQW
GXULQJDQLQIRUPDOVXUSULVHLQWHUYLHZRUWRDSURVHFXWRU
RUUHJXODWRU\DWWRUQH\GXULQJDGHSRVLWLRQWDNHQXQGHU
RDWK

7KHDJHQWVZLOOLQYDULDEO\WU\WRSUHVVXUHWKHHPSOR\HH
LQWR DJUHHLQJ WR VXEPLW WR WKH LQWHUYLHZ LPPHGLDWHO\
7KHDJHQWVPD\VHUYHWKHZLWQHVVZLWKDJUDQGMXU\VXESRHQDDQGWKHQVXJJHVWWKDWDQVZHULQJTXHVWLRQVFRXOG
WHUPLQDWHWKHLQYHVWLJDWLRQRUFRQYHUVHO\WKDWDIDLOXUH
WRDQVZHUPLJKWSURORQJWKHLQYHVWLJDWLRQ7KHDJHQWV
PD\HYHQFODLPWKDWWKLVLVWKHHPSOR\HH·VODVWFKDQFH
7KHHPSOR\HHLVSUREDEO\QRWDWDUJHWRIWKHLQYHVWLJD- IRU OHQLHQF\  5DUHO\ DUH WKHVH VWDWHPHQWV DQ\WKLQJ
WLRQ EHFDXVH WKH JRYHUQPHQW JHQHUDOO\ GRHV QRW FRQ- RWKHUWKDQWDFWLFVLQWHQGHGWRRYHUULGHWKHHPSOR\HH·V
GXFWVXUSULVHLQWHUYLHZVRIDWDUJHWDOWKRXJKWKHUHDUH EHWWHULQVWLQFWV,WLVVHOGRPWUXHWKDWWKHUHLVDQ\JHQXH[FHSWLRQV5DWKHUWKHHPSOR\HHLVPRVWOLNHO\EHLQJ LQHQHFHVVLW\IRUDQLPPHGLDWHLQWHUYLHZ)XUWKHUPRUH
LQWHUYLHZHGWRGHYHORSHYLGHQFHDJDLQVWRWKHUHPSOR\- WKHUHIXVDOWRVXEPLWWRWKHLQWHUYLHZDWWKDWWLPHLVQRW
HHVRUWKHFRPSDQ\LWVHOI
OLNHO\WRUHVXOWLQDQ\DGYHUVHFRQVHTXHQFHVWRWKHHPSOR\HHRUWKHFRPSDQ\
6LQFHWKHHPSOR\HHLVQRWEHLQJVXEMHFWHGWRDFXVWRGLDOLQWHUURJDWLRQWKHDJHQWVGRQRWKDYHWRJLYHKLPRU 6RPHRIWKHGDQJHUVLQVXEPLWWLQJWRDVXUSULVHLQWHUher a MirandaZDUQLQJ0DQ\SHRSOHKDYLQJZDWFKHG YLHZLQFOXGHWKHIROORZLQJ
FULPH VKRZV RQ WHOHYLVLRQ PLJKW LQFRUUHFWO\ EHOLHYH
WKDWWKH\DUHQRWLQDQ\WURXEOHLIWKH\DUHQRWJLYHQD 7KH DJHQWV PD\ HPSOR\ DJJUHVVLYH LQWHUYLHZ WHFKMirandaZDUQLQJ+RZHYHUWKHIDFWWKDWQRMiranda QLTXHVWKDWPDNHWKHHPSOR\HHIHHOQHUYRXVDQGFRQZDUQLQJLVJLYHQGRHVQRWPDNHWKHVXUSULVHLQWHUYLHZ IXVHG)RUH[DPSOHWKHDJHQWVPD\XVHWKH´JRRGFRS
DQ\OHVVSHULORXVIRUWKHHPSOR\HHRUWKHFRPSDQ\
EDGFRSµURXWLQH \HVWKLVWHFKQLTXHLVDFWXDOO\XVHGDW
WLPHV LQDQHIIRUWWRJHWWKHHPSOR\HHWRORZHUKLVRU
7KHDJHQWVPLJKWHYHQDWWHPSWWRFRQYLQFHWKHHPSOR\- KHUJXDUGDQGVSHDNWRWKH´JRRGFRSµ%HLQJFDXJKW
HH WR VLJQ D VWDWHPHQW RU DIÀGDYLW 7KH VWDWHPHQW RI RIIJXDUGDQGSUREDEO\QRWKDYLQJKDGDQRSSRUWXQLW\
FRXUVHZLOOKDYHEHHQSUHSDUHGLQDZD\WKDWVXSSRUWV WRFDUHIXOO\UHÁHFWXSRQWKHIDFWVWKHHPSOR\HHLVPRUH
WKH JRYHUQPHQW·V YHUVLRQ RI WKH FDVH  $Q HPSOR\HH OLNHO\WRJLYHLQFRUUHFWRULQFRPSOHWHDQVZHUV7KHUH
ZKR VLJQV VXFK D VWDWHPHQW ZLWKRXW KDYLQJ FDUHIXOO\ DUH XVXDOO\ WZR DJHQWV DQG WKHLU LQWHUYLHZ QRWHV ZLOO
UHYLHZHGWKHNH\GRFXPHQWVDQGIDFWVRIWKHFDVHZLWK UHÁHFWRQO\WKHLUYHUVLRQRIWKHLQWHUYLHZ7KHUHZLOO
FRXQVHO PD\ PDNH PLVVWDWHPHQWV DQG WKXV SXW ERWK EH QR ZLWQHVV WR VXSSRUW WKH HPSOR\HH·V YHUVLRQ LI LW
KLPVHOIRUKHUVHOIDQGWKHFRPSDQ\DWJUHDWULVN
GLIIHUVIURPWKHDJHQWV·YHUVLRQ
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(DFK HPSOR\HH VKRXOG XQGHUVWDQG WKDW GXULQJ DQ DWThis danger can be avoided by declining
WHPSWHG VXUSULVH LQWHUYLHZ KH RU VKH KDV D FKRLFH DV
to participate in the surprise interrogation.
WRZKHWKHURUQRWWRDQVZHUTXHVWLRQV7HVWLPRQ\FDQ
RQO\EHFRPSHOOHGE\DVXESRHQDIRUDQDSSHDUDQFHEHIRUHDJUDQGMXU\RUDUHJXODWRU\DJHQF\DWDODWHUGDWH CONCLUSION
ADVANTAGES TO CONDUCTING THE INTERVIEW AT A LATER TIME
There are many advantages and few disadvantages to
having the interview conducted at a later time. First,
delaying the interview affords the employee time to
prepare and review the facts with corporate counsel
and/or the employee’s personal attorney. Documents
can be reviewed that may refresh the employee’s recollection, thus assuring that more accurate answers are
given. The delay also provides the employee with the
opportunity to decide in an unpressured setting whether
or not to talk to the government at all, or instead exercise his or her Fifth Amendment right not to testify.
Second, any later interview will likely be held at a govHUQPHQWRI¿FHQRWDWKRPHZLWKWKHHPSOR\HH¶VVSRXVH
and children in the next room. Third, the presence of an
attorney on behalf of the employee or the company is
protection against a potentially unfair or deceptive interrogation. Fourth, by insisting upon the right to seek
WKH FRXQVHO RI RWKHUV WKH HPSOR\HH LV QRW VDFUL¿FLQJ
OHQLHQF\RUWKHEHQH¿WVRIFRRSHUDWLRQIRUWKHIROORZLQJ
reasons:

What a company executive or other employee does
when confronted with a surprise or “ambush” interview
during a criminal investigation into an allegedly defective product is critical for both the employee and company. Declining to submit to the interview until a later
time, so that the employee has a chance to review the
facts carefully and speak to an attorney, may well be
more advantageous to both the employee and the company.

,WLVXQOLNHO\WKDWOHQLHQF\ZLOOEHZLWKKHOGLI
cooperation takes place at a later time;
$JHQWVGRQRWKDYHWKHDXWKRULW\WRJUDQW
leniency;
6XEPLWWLQJWRDVXUSULVHLQWHUYLHZUDUHO\
terminates an investigation;
,IWKHHPSOR\HHPLVWDNHQO\JLYHVLQFRUUHFW
answers to the agent’s questions, any
prospect for leniency may be compromised;
and
)LQDOO\LWLVKLJKO\XQOLNHO\WKDWDQ\VOLJKW
advantage gained from immediate
cooperation will ever outweigh the advantages of waiting. The real danger is that
the information provided by the employee
during the surprise interview will be
incomplete, incorrect, or presented in a way
that is subject to misinterpretation by the
agents.
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